STATE OF NEW YORK
DEPARTMENT OF PUBLI C SERVI CE

CASE 02-G 0711 - In the Matter of the Rules and Regul ati ons
of the Public Service Comm ssion, Contained
in 16 NYCRR, in Relation to Conplaint
Procedur es- —Appeal by National Fuel Gas
Di stribution Corporation of the |Informnal
Deci sion Rendered in Favor of Ms. Darl ene
Respress, filed in C 26358 (020092)

COWMM SSI ON DETERM NATI ON
(I'ssued and Effective April 25, 2003)

This is an appeal by National Fuel Gas Distribution
Corporation (the utility or NFG to the Conm ssion from an
i nformal hearing decision dated May 17, 2002, in favor of
Ms. Darlene Respress (conplainant).! The decision upheld an
earlier staff decision ordering the utility to (1) pay a
forfeit to conplainant pursuant to 16 NYCRR 811.9(c) for
failing to pronptly reconnect her heat-rel ated gas service, and
(2) offer repaynent terns consistent with conplainant’s (rather
t han her household s) incone. The utility contends that the
informal decision is based on incorrect interpretations of our
regul ations and on factual errors. The appeal is denied in part
and granted in part. Specifically, we deny the utility’ s appeal
of the finding that other residents’ incone may not be required
as a condition to negotiating a deferred paynent agreenent or
better than standard terns.

BACKGROUND
Conpl ai nant established a gas heating account with the

utility, effective Cctober 7, 1999, for her residence, an
apartnment in a two-famly building in Buffal o, New York.

Fol l owi ng recei pt of a January 14, 2000 notice fromthe utility

! Conplainant is presently represented by Barbara M Syns,

Attorney at Law, 120 Del aware Buil ding, Mohawk Suite, Buffalo,
New Yor k 14202.



CASE 02- G 0711

that service would be term nated shortly for nonpaynent,
conpl ai nant tel ephoned the utility on January 18, 2000, and told
its representative that she had recently made a partial paynent
of the overdue anpunt. The utility representative therefore
concl uded that conpl ainant intended to accept the standard
repaynment terns offered with its January 14, 2000 notice, even

t hough conpl ainant did not return a signed copy of the agreenent
to the utility.? However, conplainant did not make the paynents
requi red by thig agr eenent .

On March 14, 2000, the utility sent conpl ai nant
anot her term nation notice. The March 14, 2000 term nation
noti ce was based on conplainant’s failure to naintain the
standard paynent agreenent that was offered in January. Prior
to the March 14, 2000 term nation notice, the utility’s bill for
the nonthly period ending March 9, 2000, had advi sed conpl ai nant
that the January agreenent had been voi ded, but could be renewed
if the m ssed paynents were immediately forwarded to the
utility. Conplainant tel ephoned the utility on March 29, 2000,
and, according to utility records, indicated that she woul d not
be maki ng such paynents.

Uility records also indicate that conpl ai nant
asserted during this conversation that her bills were excessive,
and was infornmed that the charges appeared consistent with the
thernostat setting she reported. Finally, utility records show
that the representative informed conplainant that if she wanted
to negotiate a nore favorabl e deferred paynent agreenent based

on her financial circunstances, she should visit its | ocal

2 UWilities frequently continue service based on such verbal

agreenments. However, 16 NYCRR 811.10(a)(1) requires the utility
to offer a witten deferred paynent agreenent, signed “by both
the utility and the customer,” prior to termnating service for
nonpaynment. Therefore, a custoner who defaults on a verba
deferred paynent agreenent remains eligible for deferred paynent
terms, as per 16 NYCRR 811.10(b)(1).

-2-
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office with docunentati on of her nonthly incone and expenses.
Conmpl ai nant did not do so.

On April 4, 2000, the utility term nated service.
Conpl ai nant then asserted that |ack of service would adversely
i npact the health or safety of soneone residing at her dwelling.?
The utility refused to restore service because: (1) conplainant
did not provide a letter fromher doctor substantiating the
health or safety inpact;* and (2) she did not enter into an
agreenent for payment of —arrears on her account.?®

Conpl ai nant cont acted the Depart nent OP Publ i c
Service’'s Ofice of Consuner Services (OCS) on April 4, 2000
seeki ng assistance in having her utility service restored.
Si nce conpl ai nant indicated she could not afford the paynent

% Prior to termnating heat-rel ated service during cold weat her

periods, utilities are required by 16 NYCRR 811.5(c)(2)(i) to
attenpt to ascertain if a resident would likely suffer a serious
inpairnment to their health if such service is interrupted. |If a
resident mght suffer a serious health inpairnment, the utility
is obliged to tenporarily continue service and to informa |oca
social services official of its concerns. Utilities are also
required, by 16 NYCRR 811.9(a)(5), to reconnect term nated
residential service within 24 hours “where a utility has notice
that a serious inpairnent to health or safety is likely to
result if service is not reconnected.”

* The procedures described in n. 3, supra, call for utility
representatives to assess for thensel ves whether interruption of
heat-related utility service during a col d-weat her period m ght
cause a serious inpairnment to a resident’s health or safety.

See 16 NYCRR 811.5(c)(2)(iii). Regardless of time of year, if a
nmedi cal doctor or local health board certifies that a medica
energency exists, “[nJo utility shall termnate or refuse to
restore service . . .” 16 NYCRR 811.5(a)(1).

° NFGs April 5, 2000 “denial of service” formindicates that it
of fered to reconnect service once conplainant entered into an
agreenent providing for a downpaynent of one-half her account’s
arrears (the maxi num downpaynent allowed by 16 NYCRR 811.9
(c)(2)), and to negotiate nore reasonabl e paynent terns based
upon a docunented statenent of conplainant’s financi al

ci rcunst ances.
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terms offered by the utility, staff directed the utility to

of fer conpl ai nant paynent terns consistent with her incone and
expenses.

The utility objected to staff’s directive, urging that
informati on conpl ai nant refused to provide (i.e., information
concerning the financial circunstances of the other nenbers of
her househol d) was a prerequisite to offering her better terns.
The utility argued that, in reviewing a custoner’s financial
ci rcunst ances for the purpose of negotiating repaynent terns, it
was permtted to consider incone received by the entire
househol d as opposed to nerely the incone of its custoner of
record.® Staff agreed with the utility’ s argunent and inforned
conplai%ant, by letter dated April 13, 2000, that (1) it was
rescinding its April 4, 2000 directive and (2) the utility need
only offer repaynent terns based on the financial resources of
conpl ainant’s entire househol d.’

INFCRN&E HEARI NG

Conpl ai nant continued to contact OCS objecting to the

utility’ s conditions for the restoration of service and, in an
undated letter received on June 28, 2000, requested an i nfornal
hearing or review. The utility wote to conplainant on July 12,

2000, offering to negotiate repaynment ternms based upon the

® Since March 29, 2000, conpl ai nant has insisted she coul d
afford no nore than a “mnimal” nonthly installment of $10, in
addition to paynent of subsequent nonthly charges, towards
repaynment of the arrears on her account. Uilities will extend
service on this basis, provided a custonmer or an applicant
denonstrates a financial need for such ternms. Pursuant to

16 NYCRR 811.10(d)(2), a utility is not required to offer a
paynent agreenment providing for installnment paynents of |ess
than $10 a nont h.

" Staff also conveyed this information to conplainant during an
April 5, 2000 tel ephone conversati on.
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financi al resources of conplainant’s entire househol d.®
Conpl ai nant did not respond. Since conplai nant was w thout
service, staff conducted an infornmal review rather than a
hearing, believing that a review would be nore expeditious.

An i nformal review decision was issued on July 18,
2000 (the 2000 Decision). The 2000 Decision found that the
utility’s unwillingness to negotiate repaynent terns based only
on conplainant’s incone® reflected the utility’ s conclusion that
conpl ai nant had financigl resources sufficient to make ful
paynment. The hearing officer reasoned that such a concl usion by
the utility was inproper because, under our regulations, a
utility may refuse to negotiate paynent terns with a residenti al
custonmer in arrears only if “the comm ssion or its designee
determ nes that the custoner or applicant has the resources

10 1n the absence of such a

avai l able to pay the bill
determ nation by the Cbnnisgyon or its designee, the utility had
no authority to refuse to negotiate with conpl ai nant based
solely on her financial circunstances.

The informal hearing officer also faulted the utility

for not ascertaining, before termnating service, whether the

8 The utility' s July 12, 2000 letter requested that conpl ai nant

provi de “proof of inconme for the household.” Acceptable
docunents were described as “your |ast 4 weekly pay stubs as
wel | as your husbands [sic]” or nobst recent tax return. In the

event that alinony was included in conplainant’s incone, the
| etter sought “divorce papers.”

® See 16 NYCRR §11.10(d)(1)(a utility nust “offer a payment
agreenent that the custoner or applicant is able to pay,
considering his or her financial circunstances”).

10016 NYCRR §11.10(b)(1)(ii). Pursuant to 16 NYCRR
811.10(b)(1) (i) and (ii), if a custoner is eligible for a
paynent agreenment, one nust be offered unless the custoner has
broken an existing paynent agreenment or a determnation is made
by the Conmi ssion or its designee that the customer has such
resources avail able. The 2000 Decision incorrectly referred to
this regulation as 811.10(d).
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| ack of gas heating service mght result in a serious inpairnment

to a resident’s health or safety.
L]

of ficer concluded that the utility s actions were contrary to

the intent of 16 NYCRR §11.1,%% and directed the utility to
1]

Accordi ngly, the hearing

restore service.

Finally, since the utility inproperly failed to
reconnect service on April 4, 2000, the 2000 Decision further
directed the utility to forfeit to conplainant $50 a day for
each day between April 4, 2000 and April 15, 2000, and to
forfeit $25 a day each day thereafter, until conplainant’s
service was reconnected (July 19, 2000). The forfeited anount
was to be applied as an offset against conplainant’s unpaid
arrears.

The utility restored service on July 19, 2000, but did
not credit conplainant with $50 or $25 a day for the interim
period. It objected that it had not received sufficient
opportunity, before the informal review decision was issued, to
show that it had conplied with service term nation regul ations.
The matter was renmanded for an informal hearing (held on

Novenber 29, 2001) before a different informal hearing officer.?!
]

11 See n. 3, supra, regarding special procedures gas and

electric utilities must follow prior to termnating a
residential custonmer’s heat-related service during cold weat her
peri ods.

12 Section 11.1 states that Part 11 inplenents the Home Energy

Fair Practices Act, which “establishes as State policy that the
continued provision of gas, electric and steam service to
residential custonmers w thout unreasonable qualifications or

| engt hy del ays is necessary for the preservation of the health
and general welfare and is in the public interest.”

3 Prior to the informal hearing, the utility, on April 16,
2001, term nated conplainant’s service for nonpaynent of arrears
related to service furnished after July 19, 2000.

-6-
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Conpl ai nant did not attend but was represented by an attorney.
Based on its January 18, 2000 and March 29, 2000 contacts with
conplainant, the utility argued that it had nmet its obligations
to (1) offer repaynent terns and (2) ascertain that termnation
of heat-related service would not cause any resident to suffer a
serious health inpairnment.

On May 17, 2002, the second informal decision (the
2002 Decision) was issued. The 2002 Decision rejected the
utility's argunents, concluding that the utility could not
demand docunentation of the financial circunstances of househol d
menbers other than its custoner of record. The 2002 Deci sion
al so stated that the utility could not require a custoner to
submt divorce or separation papers to establish whether a
spouse was receiving alinony.

Wth respect to theE%eferred paynent agreenent, the
2002 Decision also found that the utility had failed to offer to
negoti ate paynent ternms prior to termnating service on April 4,
2000. Moreover, utility records did not establish that the
utility made the required efforts to determ ne whet her
termnation of heat-related service would result in a resident’s
serious health inpairnent. Finally, the 2002 Decision found
that the utility had violated applicable regulations in failing
to reconnect conplainant’s service on April 4, 2000. It

therefore directed the utility to pay conplainant $50 a day for

4 Conpl ai nant was represented by Brian P. Ceary, Law Firm of

Frank R Bayger, P.C., 100 South El mwod Avenue, Buffal o, New
York 14202.

15 See n. 8, supra. The informal decision relies on Case 27405,
In the Matter of Alleged Discrimnatory Credit Practices by
Consol i dat ed Edi son, Order (issued August 4, 1978), p. 11, which
specifies that regulated utilities “may not under any
circunstances require that a wonan provi de a copy of a divorce
decree or separation agreenent as a condition for receiving
service.”
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the period that service remai ned off between April 4, 2000 and
April 15, 2000, and $25 a day for the period that service
remai ned off thereafter (until July 19, 2000).
PO NTS ON APPEAL
By letter dated May 30, 2002, the utility appeals from
the 2002 Decision, asserting that it reflects the follow ng

errors.

(1) The hearing officer incorrectly concluded that:

(a) the utility failed to conply with regul ati ons
requiring it to nmake reasonable efforts to contact a custoner
and determ ne whether term nation would pose a serious risk to
heal th or safety;

(b) the utility failed to substantiate that a
def erred payment agreement was offered to conpl ai nant; *®

(c) relevant regul ations barred the utiFFty from
requi ring information about other household nenbers’ incone, as
well as conplainant’s inconme, in determ ning appropriate terns
for a repaynent agreenent;

(2) assuming it is upheld, the infornmal decision s
forfeiture requirement should be limted to 13 days.?’

By letter dated July 2, 2002, conpl ai nant ngponds to
the utility' s appeal. She reiterates that the 2002 Deci sion
shoul d be upheld as the utility violated her right to nmake
paynent arrangenments. She submits the utility’s July 12, 2000

1 The utility contends that an agreenent was offered to

conplainant during the utility representative’s tel ephone
conversation wth her at 9:39 a.m on March 29, 2000. The
utility also maintains that conplainant was told at that tinme of
the utility’s willingness to negotiate better terns, but says
conpl ai nant refused to provi de necessary information about other
househol d nmenbers’ i ncone.

7 The utility relies on Case 93-E-0998, Appeal by Con Edi son of
the Informal Decision in Favor of Burt Westridge, Comm ssion
Determ nation (issued Novenmber 13, 1996).
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|l etter to show that the utility did require subm ssion of
di vorce papers as a condition for negotiating such repaynent

8 She also disputes the utility' s explanation for

ternms.?!
allegegpy excessive gas heating charges for the apartnent.
She contends the utility should not have subsequently term nated
service for nonpaynent on April 16, 2001, and requests that
service be restored pending resolution of this dispute.?®®

DETERM NATI ON -

The primary issues presented by this case are:

(1) whether NFG properly conplied with regulations requiring it,
prior to term nation during col d-weather periods, to contact a
custoner by tel ephone or in person to ascertain whether
termnation of heat-related service is likely to cause any
resident to suffer a serious health inpairnment; (2) whether the
utility properly advised conplainant of the availability of a
deferred paynent agreenent; (3) whether the utility nmay require
a custonmer to docunent the financial circunstances of household
menbers in order to seek better deferred paynent terns; (4)
whether the utility violated regulations requiring pronpt
reconnection of a custoner under certain circunstances, and, if

so, whether the nunber of days for the utility forfeiture

8 See n. 8, supra, regarding the July 12, 2000 letter.

19 At the time of the November 29, 2001 informal hearing, the
utility was providing gas service to conplainant’s apartnent, in
response to an application accepted from anot her resident of the
dwel ling. Around the tinme the 2002 Deci sion was issued (May 17,
2002), the utility term nated service to this second custoner.
On Cctober 21, 2002, the utility denied conplainant’s witten
application for service (submtted the sane date) stating that
service would not be provided unl ess conpl ai nant paid the

undi sput ed past-due bills or signed a deferred paynent agreenent
to pay those bills over a “standard” 10-nonth period. On or
about Novenber 1, 2002, the utility restored gas service upon
certification by conplainant’s doctor that gas heating service
was necessary to avoid a nedical energency.

-9-
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paynments was properly cal culated; and (5) issues raised by

conplainant. These issues are addressed bel ow.

1. Whether NFG Conplied with Special Cold Wather Protections.
Section 11.5 (c)(2) requires special procedures ained

at determ ning whether term nation of heat-rel ated service
during cold weather will inpair a resident’s health or safety.
Utilities providing such service are required by 16 NYCRR
811.5(c)(2)(i), in connection with term nation during any period
bet ween Novenber 1%' of one year and April 15'™" of the foll ow ng
year, to attenpt “to contact, by tel ephone or in person, the
custoner or an adult resident of the customer’s premn ses at
| east 72 hours before the intended term nation, for the purpose
of ascertaining whether a resident is likely to suffer a serious
inmpairnment to health or safety as a result of term nation.”
During such contacts, utilities are further required by 16 NYCRR
811.5(c)(2)(i) to “fully explain the reasons for termnation and
provi de customers with informati on on the protections avail able
under this Part.” Accordingly, a utility nmust nake inquiries
about the possible effect of termnation on residents’ health
and, if relevant, nust informcustoners of the possibility of
seeking certification of a nedical energency froma doctor.

In this case, after sending conplainant a term nation
notice on March 14, 2000, the utility reached conpl ai nant by
t el ephone on March 29, 2000 at 2:32 p.m, for the purpose of
maki ng the inquiry about possible health or safety risk. The
script NFG provided and which its representatives are required
to follow during such a call includes questions intended to
identify possible health or safety risks (as well as providing
informati on about the availability of a deferred paynent
agreenent). Records show that conplainant contacted the utility
several tines on April 4, 2000, following the term nation of
service. The utility’' s record of one of these contacts states
that conplainant “ing[uired] howcan we . . . [termnate] if

-10-
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[ she] has nedical condition / ad[vised] have doctor give us info
for poss[ible] recon[nection].” A record of an earlier contact
on the same date reports that conplainant “can not get ahold

[sic] of doctor,” presumably for the purposes of requesting a
letter indicating that the lack of heating service would |ikely
result in a serious inpairnment to the health and safety of a
resi dent of the premises.?® These subsequent inquiries confirm
the utility representativgjmho cal |l ed conpl ai nant on March 29,
2000 followed the utility’s script. Accordingly, we concl ude
that the record does not support the hearing officer’s finding
that the utility was subject to the forfeiture requirenent of
16 NYCRR 811.9(c) on the basis that it term nated service

W t hout ensuring that doing so would not seriously inpair the
heal t h of any resident.

2. \Wether NFG Notified Conplainant of Availability of a
Def erred Paynent Agreenent.

Conmpl ai nant was eligible for a deferred paynent
agreenent even though she failed to conply with a presuned ora
deferred paynent agreenent made in January 2000. Section
11.10(a) (1) requires that a deferred paynent agreenent be a
“witten agreenent . . . , signed by both the utility and the
custonmer or applicant.” Accordingly, the utility could not deny
her a paynent agreenent when it threatened to term nate her
service in March 2000 based on its assertion that she had broken
an existing paynent agreenent (see 16 NYCRR 811.10(b)(1)(i)).

We have already indicated that the utility did inform
conpl ai nant, on March 29, 2000, of the availability of a

20 No such letter has been shown to have been provided during

t he period conpl ai nant was w thout service, nor is there

i ndi cation that conplainant told OCS staff (apart froma
reference in her letter received by staff on June 28, 2000) that
any resident had a serious nedical condition.

-11-
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deferred paynent agreenment. The utility record concerning an
earlier call it received from conpl ai nant on March 29, 2000, at
9:39 a.m, shows that paynent agreenents were discussed. In any
case, the hearing officer did not find that the utility failed
to of fer conplainant an agreenment prior to term nation of
service on April 4, 2000, but rather that the utility, in
violation of 16 NYCRR 811.10(a)(1)(i) and (ii) had refused to
negoti ate a deferred paynent agreenent with her unless she
provi ded details and substantiation of the income of other
househol d menbers, and we turn now to that issue.

3. \Whether NFG Properly Required Conpl ai nant to Docunent
Househol d Menbers’ | nconme to Seek Better Paynent Terns.

Section 11.10(a) of our regulations requires a utility
to negotiate deferred paynment terns “tailored to the custonmer’s
financial circunmstances.” Section 11.10(a)(i) requires good
faith negotiation “to achieve an agreenent that is fair and
equi tabl e considering the custoner’s financial circunstances.”
Section 11.10(a)(ii) permts a utility to “require that a
custoner or applicant conplete a form show ng assets, incone and
expenses, and provide reasonabl e substantiation of the
information on that form. . . .”2' Section 11.10(a)(iii)

Cl

requi res that a paynent agreenent "provide for installnments as

2L I'n nodifying the deferred payment regul ations in 1988, the

Comm ssion commented that “nobst custoners who are in arrears
have genuine financial difficulty and do negotiate in good
faith.” Case 28080 — In the Matter of the Rules and Regul ations

of the Public Service Comm ssion regarding the inplenentation of

the Hone Energy Fair Practices Act, Menorandum Order and

Resol ution (issued May 4, 1988), p. 10. The Comm ssion al so
stated regarding this regulation that “substantiation [of
financial information] would not be required from nost
custoners, and would primarily be required as a protection to a
utility fromcustoners who it has reason to believe are abusing
the right to a deferred paynent agreenent.” Id.

-12-
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| ow as $10 per nonth and no down paynent, when the customner or
appl i cant denonstrates financial need for such terns ”

The custoner of record is the only party the utility
may pursue for paynent of charges, and the regul ations
concerning what information a custonmer may be required to
provide in seeking better deferred paynent terns refer solely to
the custoner’s financial circunstances. The regulations allow a
utility to require a custonmer to provide information about and
reasonabl e substantiation of his or her financial circunstances
in order to seek nore affordable deferred paynent terns.
However, it does not authorize a utility to require information
about, or substantiation of, other household nenbers’ financi al
ci rcunstances a condition for negotiating an agreenent on better
t han standard terns.

The utility argues that household inconme is the
rel evant neasure for determning eligibility for various soci al
service grants toward paynent of a custoner’s heating expense
(which may reduce a custoner’s indebtedness to a utility) and
inplies that if a custoner is not eligible for such grants, the
custoner in all likelihood could afford nore than a m ni num
mont hly installnent paynment ($10) toward arrears that have
accunul ated on his or her account. W note that utilities are
free to inquire, as nost do, about househol d expenses and i ncone
when customers seek paynent terns. The form approved by staff,
that utilities ask a custoner to fill out in order to provide
financial information in connection with a request for a paynent
agreement asks for househol d expenses and income.? However, if
a custoner declines to provide or docunent househgpd i ncome

information on this form the utility nmay not, on that ground

22 |n suitabl e cases custoners may then present the same formto

t he social service agency having jurisdiction in support of a
request for assistance with utility bills (we understand that
househol d i ncone is, indeed, required for that purpose).

-13-
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al one, refuse better deferred paynment ternms that the custoner’s
own i ncome woul d warrant.

The utility s appeal inplies a conclusion that
conpl ai nant seeks to abuse its willingness to negotiate
repaynent ternms (see n. 10, supra). The conplaint file does not
support such a conclusion. Conpl ainant has not defaulted on any
signed, witten deferred paynent agreenent, and has endured the
loss of utility service rather than accept standard repaynent
terms. Any risk inherent in continuing service on the basis of
repaynent ternms which provide for paynment of a mninmal nonthly
installment in addition to subsequent current bills is
out wei ghed by the utility’s obligation to provide continued
residential service w thout unreasonable restrictions. The
utility’s tariff includes a nonthly | ate paynent charge on any
bal ance outstanding twenty days after a bill’s due date.?® As
|l ong as a custoner naintains a paynent agreenent and nakgg
tinmely paynent of future bills, the anpbunt of the custoner’s
final bill that ultimtely m ght becone uncollectible should in
all likelihood decrease. W agree with the hearing officer that
the utility inproperly nade substantiati on by conpl ai nant of
ot her househol d nenbers’ inconme a prerequisite for negotiating
repaynent terns nore affordable than its standard repaynent
terns.

4. \Whether the Uility I's Subject to Forfeiture for |nproperly
Failing to Reconnect Conplainant’s Service.

The 2002 Deci si on upheld the requirenent that,
pursuant to 16 NYCRR 811.9(c), the utility forfeit to
conpl ai nant $50 per day from April 4, 2000 to April 15, 2000,

22 p.S.C. No. 8 — Gas, General Information, Il1.8.e, Paynent and
Late Paynent, Leaf 44. The utility does not inpose |ate paynent
charges on anounts held in dispute while a conplaint is being
investigated by staff. 16 NYCRR 811.15(a)(3).

-14-
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and $25 per day from April 15 to July 18, 2000 (when service was
ordered restored). The theory for this forfeiture was that
(1) the utility had inproperly refused to negotiate a paynent
agreenent wi th conpl ai nant based only on her incone as directed
by staff on April 4, 2000, and (2) had the utility offered such
an agreenent, conplai nant woul d have accepted its terns and
servi ce been pronptly reconnected.

The Comm ssion held in Westridge, that “rules
establishing penalties for the failure to supply service on

»24  pyr suant

request, as penalties, nust be strictly construed.
to 16 NYCRR 811.9(a), the utility can be required tg]forfeit
anounts for wongful failure to reconnect service only after one
of the follow ng circunstances has occurred: (1) paynent *“of
the full anount of arrears for which service was term nated”;
(2) “agreenent by the utility and the custonmer on a deferred
paynment plan and the paynent of a downpaynent, if required,
under that plan”; (3) an order or directive fromthe Conm ssion
or its designee (for this purpose, OCS staff) to reconnect
service; (4) receipt of paynent or a witten guarantee of
paynent from an appropriate social services official; or
(5) when the utility has notice that “a serious inpairnent to
health or safety is likely to result if service is not
reconnect ed. ” ?°

CurE;evieM/indicates t hat none of these circunstances
exi sted on April 4, 2000. Staff’s April 4, 2000 directive did
not require reconnection of service; rather it required the
utility to offer conplainant a deferred paynent agreenent based
on her inconme alone. Moreover, the April 4, 2000 directive had

been rescinded by letter dated April 13, 2000. Nor did any

24 Case 93-E-0998, supra, Conmi ssion Deternination (Novenber 13,
1996), p. 5.

2> 16 NYCRR 8§11.9(a), (c).
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ot her circunstance warranting application of the forfeiture
requi renent pursuant to 16 NYCRR 811.9 exist here. Therefore,
we reverse the 2002 Decision’s conclusion that the utility
forfeit amounts to conplainant for the period between April 4,
2000 and July 19, 2000, when conpl ai nant had no service. 2°

. , ]
5. Conpl ai nant’s | ssues.

To the extent they have not already been addressed, we
turn to conplainant’s assertions in support of the hearing
officer’s decision. In her response to the appeal, conpl ai nant
di sputes the utility’s March 29, 2000 expl anation (see p. 2,
supra), for what she contends are excessive bills for gas
heating service to her apartnment. No high bill issue was
presented or considered by the hearing officer in reaching the
deci sion now on appeal. There is no basis on this record for us
to reach any concl usi ons about conplainant’s assertion regarding
her billing.

Conpl ai nant al so asserts that the utility failed to
reconnect service after April 16, 2001. At that time, the
utility refused conplainant’s request for service because
conpl ai nant had not paid for nost of the service supplied after
July 19, 2000, and had not entered into an agreenent to pay for
such service. Nor had other conditions for requiring service to
be provided under 16 NYCRR §11.3(a) been net.?

Finally, conplainant objects to the utility requesting

“divorce papers.” Both the utility' s July 12, 2000 letter and

26 The utility’s arguments that Westridge requires a linitation

on the nunber of days to which forfeiture under 16 NYCRR 811.9
coul d be applied are noot.

27 Neither the Conmission nor staff had directed that service be
reconnected; the utility had not received a conm tnent or
guarantee of paynent froma | ocal social service official; and
the utility did not have notice that a serious inpairnent to
health or safety was likely to result if service was not
reconnected. See 16 NYCRR 811.9(a).
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its guideline for conpleting its formfor provision of
information on financial circunmstances solicit divorce papers,
if a custonmer receives alinony. The utility’s appeal, while
acknow edging that the utility “cannot mandate that divorce or
separation papers be provided,” argues that it can request
docunents show ng either conplainant’s husband’ s financi al
contribution or that conplainant’s husband has, in fact, left
the household.?® It is far fromclear, however, that utility
representativeg]previously communi cated its willingness to
accept alternative fornms of proof. As we previously stated in
Case 27405, requlated utilities may not routinely request such
cust oner docunents. W conclude that the utility is not
entitled to request “separation papers” or “divorce papers” or
“di vorce decree” for the purpose of docunenting alinony received
by custoners seeking to negotiate affordable repaynent terns,
W t hout an acconpanying statenent that, as an alternative, the
custoner can provide either an affidavit or a “certificate of
di sposition,” as described by New York State Donestic Rel ations
Law 8235(3). The utility s practices and procedures on this
poi nt shoul d be corrected.

In order to assure that all aspects of this case have
been properly addressed, a staff nmenber has thoroughly revi ewed
the conplaint file. W determne that the utility conplied with
speci al procedures prior to termnating heat-related service on
April 4, 2000, and that the utility did not inproperly fail to
reconnect service within the neaning of 16 NYCRR 11.9(a) and is
not subject to the forfeiture requirenents of 16 NYCRR 811.9(c).
W al so determine that the utility inproperly made provision and
substanti ation of information about the income of household
menbers ot her than conplainant (including requiring provision of

di vorce or separation docunents) a condition for offering a nore

28 Utility's May 30, 2002 appeal, pp. 4-5.
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af f ordabl e paynent agreenent than the standard one. Therefore,
the utility' s appeal is granted in part and denied in part, and
the informal hearing decision is reversed in part and upheld in
part.

The utility is directed, within 30 days of the date of
this determ nation, to:

(1) revise its practices and procedures to ensure that
they are consistent wwth this decision in the follow ng
respects:

(a) although the utility may inquire about
financial circunstances of other household
nmenbers, it may not condition the
avai lability of nore affordable deferred
paynment ternms on provision of such
i nformation,;

(b) the utility may not require production of
di vorce papers w thout offering custoners
the alternative of providing an affidavit or
ot her proof regarding the information
sought ;

(2) offer conplainant a deferred paynent agreenent
consistent with her financial circunstances (i.e., if her
financial circunstances remai n unchanged, one based on the
m nimal ternms provided by the regulations of $10 per nonth
toward repaynent of past due charges, in addition to paynent of
current and future bills);

(3) provide docunentation confirmng its conpliance
with (1) and (2) above, to the director of the Ofice of

Consuner Servi ces.
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